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A Consideration on the Present Situation of
Attorney-Client Privilege in the Era of E-Discovery
Harumi TAKEBE
The scope of discovery system has been expanded from the traditional
paper-based discovery to the ESI ?Electrically Stored Information? data dis-
covery ?E-discovery? after the Federal Rule of Civil Procedure revision in
December 2006. Currently, most of the corporate and government informa-
tion in the United States as well as other countries is stored in the form of
ESI data. As a result, ESI has been a primary source of evidence for litigation
and the discovery process is not as easy as when the subject matter was
paper-based discovery. One of the difficulties to handle ESI is the case that
the electronic document is disclosed carelessly to the opposing party,
because it may be considered as the waiver of the attorney-client privilege.
In E-discoveryera, lawyers need to respond in order to pay more attention
to the discovery response so that they do not and would not disclose inadver-
tently privileged information. In addition, due to the amount of information
that lawyers must read and check during discovery, it is quite likely errone-
ously to transmit the should-be-protected information to the opposing party,
even though they can oversee the whole discovery process.
This paper, along with the consideration changes from the paper-based
discovery to the E-discovery procedure, discusses how to protect the attor-
ney-client privilege which is one of the oldest privileges granted for confi-
dential communications. On this point I focus on the article of Professor
Adjoa Linzy and recent related cases. With the rapid computerization in the
1990s, the embodiment of pre-trial discovery in the United States has been
drastically changed in a sense of more digitalized use of legal documents in
particular. Traditional attorney-client privilege faced to the critical stage as
the privilege is not legally absolute and there is also a specific act or non-act
that can be waived. The problems are further complicated by E-Discovery.
























In other words, while utilizing E-Discovery procedures is more efficient and
convenient for lawyers, which makes it likely that the attorney-client privi-
lege will be accidentally waived in the process of responding to discovery
requests. E-discovery procedure usually imposes heavy burden on lawyers
to check large volumes of emails and sometimes the incident that discover-
able emails are automatically deleted by the email server which makes the
process more complexed. Basically, even the data that has been thought to
be deleted tangled can be recoverable. It also causes high cost of E-discovery
procedure.
There is no doubt that the claw-back agreement is an effective means to
protect the client’s confidential information from the “unintentional disclos-
ure”. However, frequent claw-back agreement occasionally lose the “sense
of fairness”, which is the true meaning of the discovery process. Therefore,
in this paper, while confirming the effectiveness of the claw-back agreement,
as a fundamental problem, I have examined whether it could be expanded to
the range of the attorney-client privilege based on cases and articles. I have
likewise introduced the keywords such as for “Kovel doctrine” and “agency
exception” as an examining criteria. As repeatedly mentioned in this paper,
the attorney-client privilege means that the confidentiality privilege has been
also regarded as waived when the privileged communication is disclosed to
the third party. However, when a third-party is a consultant in its entity
nature that “supports a lawyer in providing professional or legal services,”
the exception of proxy relationship for waiver applies and this is an exception
to the general waiver rule : this is called as Kovel doctrine. And the exception
of proxy relations is an issue to be considered on a case by case basis : to
what kind of third party it can be applied.
Accordingly, in this paper, as an Introduction, I will give an overview of the
E-discovery system. In Chapter 1, I will deal with the problems under E-
Discovery, and in Chapter 2, I will overview the attorney-client privilege and
analyze the issue of waiver of the privileges that may occur during E-
discovery. In Chapter 3, based upon my analysis in the previous Chapters, I
will introduce the extension of the scope of application of the privileges, and
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